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A 

BILL 



TO 



Amend the Common Law Procedure Amendment 
Acts (Ireland), 1853 and 1856. 

W HEREAS it is expedient to make certain Alterations and 
Amendments in tlie Common lair Procedure Amendment 
Acts (Ireland), 1853 and 1856 : 

Be it therefore enacted by the Queen’s most Excellent Majesty, 
5 by and with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and 
by the Authority of the same, as follows : 

1. The Provisions of this Act shall come into operation on the 
First Day of November One thousand eight hundred and sixty-six. 

10 2. This Act and the Common Law Procedure Amendment Act 

(Ireland), 1853, and the Common Law Procedure Amendment Act, 
1856, shall be incorporated and construed together as One Act. 

3. The several Sections or Parts of Sections of the Common Law 
Procedure Amendment Act (Ireland), 1853, mentioned in Sche- 
15 dule A. to this Act shall be repealed so far as is thereby directed, 
but not further or otherwise. 

4. In case it shall be made to appear by Affidavit to the Satis- 
faction of the Court or a Judge that any Defendant in any Action, 
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tlie Cause of which lias arisen within the Jurisdiction of the Court, 
or in respect of the Breach, of a Contract made within such Juris- 
diction, is residing out of the Jurisdiction of the Court, in any Place, 
except England or Scotland, it shall he lawful for the Court or 
Judge, upon an Application made at any Time while the Writ is in 5 
force, to authorize such Service of the Writ of Summons and Plaint 
on such Defendant out of the Jurisdiction, in such Manner, and with 
such Extension of Time for Appearance and Defence, as to the 
Court or Judge shall seem fit : Provided always, that in case the 
Defendant shall not appear and take Defence the Plaintiff shall 10 
prove the Amount of the Debt or Damages claimed by him in such 
Action, either before a Jury upon a Writ of Inquiry, or before the 
Master of the Court, in the Manner provided by the Common Law 
Procedure Amendment Act (Ireland), 1853, according to the Nature 
of the Case, as the Court or Judge may direct, and the making such 15 
Proof shall he a Condition precedent to his obtaining Judgment ; 
and it shall he the Duty of the Master, before he permits any such 
Judgment to be marked, to see that a proper Affidavit of the 
Sendee of the Writ of Summons and Plaint in the Manner 
directed by such Order of the Court or a Judge as aforesaid has 20 
been filed. 

5. In any Personal Action, except Replevin, and except Action* 
on Bills of Exchange and Promissory Notes, a Defence of the 
General Issue, in the Terms or to the Effect of One of the Eorms 
contained in Schedule B. to this Act, according to the Nature of 25 
the Action, may be pleaded either separately or along with any 
other Defence which might heretofore have been pleaded under 
the Provisions of the Common Law Procedure Amendment Act 
(Ireland), 1853 ; and such Defence of the General Issue may, without 
Leave of the Court or a Judge, be pleaded along with any One or 30 
more of the Defences mentioned in Section Eifty-eight of the said 
Act, or to be mentioned in any Rule or Order to be made under 
the Authority of that Section. 

6. In Actions on Simple Contract the Defence of «* Non assump- 
sit ** shall operate only as a Denial in Eact of the express Contract, 35 
Promise, or Agreement alleged, or of the Matters of Eact from 
which the Contract, Promise, or Agreement alleged may be implied 
by Law ; as, for instance, — 

In an Action on a Warranty such Defence will operate as a 
Denial of the Eact of the Sale and Warranty having been 40 
given, but not of the Breach'; and in an Action on a Policy of 
Insurance, of the Subscription to the alleged -Policy by the 
Defendant, but not of the Interest, of the Commencem*ent of the 
Risk, of the Loss, or of the alleged Compliance with Warranties : 

In 
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Iii Actions against Carriers and other Bailees for not delivering 
or not keeping Goods safe, or not returning them on Bequest, 
and in Actions against Agents for not accounting, such Defence 
•will operate as a Denial of any express or implied Contract to 
the Effect alleged in the Summons and Plaint, hut not of the 
Breach : 

To Causes of Action to which the Plea of “ Never was indebted 55 Effect of 
is applicable as provided in Schedule B. to this Act annexed, “Never was 
and to those of a like Nature, the Plea of “ Non assumpsit ** indebted." 
shall be inadmissible, and the Plea of “ Never was indebted ” 
will operate as a Denial of those Matters of Eact from which 
the Liability of the Defendant arises; as for instance, in 
Actions for Goods bargained and sold, or sold and delivered, 
the Plea will operate as a Denial of the Bargain and Sale, or 
Sale- and Delivery, in point of Eact ; in the like Action for 
Money had and received it will operate as a Denial, both of the 
Eeceipt of Money, and the Existence of those Eacts which 
make such Eeceipt by the Defendant a Eeceipt to the Use of 
the Plaintiff. 

7. In Actions upon Bills of Exchange and Promissory Notes Actions Vn 
every Defence by way of Denial must traverse some Matter of Eact, Bills or 
as, for instance, the drawing or making, or indorsing or accepting, traver3e 

or presenting, or Notice of Dishonour of the Bill or Note. some Matter 

x ° of Fact. 

8 . In Actions on Specialties and Covenants the Plea of <e Non D^fence^of 
25 est factum” shall operate as a Denial of the Execution of the Deed “Non est 

in point of Eact only. factum. 

9- In all Actions, whether upon Contract or of Tort, all Matters Matters in 
in Confession and Avoidance, inclu din g not only those by way oi au ^ Avoid- 
Discharge, hut those which show the Transaction to he either void “ ust 1,8 
gO or voidable in point of Law, on the Ground of Fraud or otherwise, pi e ade<h 
as, for instance. Infancy, Coverture, Release, Payment, Performance, 

Illegality of Consideration either by Statute or Common Law, 
drawing, indorsing, accepting, or making Dills or Notes by way of 
Accommodation, Set-off, mutual Credit, Unseaworthiness, Mis- 
35 representation. Concealment, Deviation, and other Defences of the 
like Character, shall he specially pleaded. 

10 . In Actions for detaining Goods the Defence of “ Non 
detinet” shall operate as a Denial of the Detention of the Goods .‘Uondeti- 
by the Defendants, but not of the Plaintiff’s Property therein ; and netl 
40 no other Defence than such Denial shall he admissible under that 
Defence. 
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11 . In Actions of Tort tlie Defence of “ Not Guilty 55 shall 

operate as a Denial only of the Breach of Duty or wrongful Act 
alleged to have "been committed by the Defendant, and not of the 
Pacts stated in the Inducement, and no other Defence than such 
Denial shall he admissible under that Defence ; as, for instance, — 5 

In an Action for a Nuisance to the Occupation of a House by 
carrying on an offensive Trade, the Defence of “ Not Guilty ” 
will operate as a Denial only that the Defendant carried on the 
alleged Trade in such a Way as to be a Nuisance to the Occu- 
pation of the House, and will not operate as a Denial of the 10 
Plaintiff’s Occupation of the House : 

In an Action for obstructing a Bight of Way, such Defence will 
operate as a Denial of the Obstruction only, and not of the ' 
Plaintiff’s Bight of Way : 

In an Action for Slander of the Plaintiff in his Office, Profession, 15 
or Trade, the Defence of “ Not Guilty ” will operate in Denial 
of speaking the Words, of speaking them maliciously and in 
the defamatory Sense imputed, and with reference to the Plain- 
tiff’s Office, Profession, or Trade, but it will not operate as a 
Denial of the Pact of the Plaintiff holding the Office or being 20 
of the Profession or Trade alleged : 

In Actions for an Escape it will operate as a Denial of the 
Neglect or Default of the Sheriff or his Officers, but not of the 
Debt, Judgment, or preliminary Proceedings : 

In Actions against a Carrier the Defence of “Not Guilty ” will 25 
operate as a Denial of the Loss or Damage, but not of the 
Beceipt of the Goods by the Defendant as a Carrier for Hire, or 
of the Purpose for which they were received : 

In Actions for Trespass to Land the Defence of “ Not Guilty ” 
shall operate as a. Denial that the Defendant committed the 30 
Trespass alleged in the Place mentioned, but not as a Denial 
of the Plaintiff’s Possession or Bight of Possession of that 
Place : 

In Actions for taking, damaging, or converting the Plaintiff’s 
Goods, the Defence of “ Not Guilty ” shad operate as a Denial 35 
of the Defendant having committed the Wrong alleged, by 
taking, damaging, or converting the Goods mentioned, but* not 
of the Plaintiff’s Property therein. 

12 . In any Action brought upon a Bond which has a Condition 

or Defeazance to make void the same upon Payment of a lesser 40 
Sum at a Day or Place certain, with a Penalty, and in any Action 
for detaining the Goods of the Plaintiff, it shall be lawful for the 
Defendant, by Leave of the Court or a Judge, and upon puch Terms 
as they or he shall think fit, to pay into Court a Sum of Money to 
answer the Claim of the Plaintiff in respect of such Bond in the 45 

former 
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former Case, and in the latter Case to the Value of the Goods 
alleged to he detained. 

13. Either Party may plead, in answer to the Defence or sub- Joinder of 
sequent Pleading of his Adversary, that he joins Issue thereon, ij&ievict 

5 which Joinder of Issue may be as follows, or to the like Effect : c. 76. s. 79. 

“ The Plaintiff joins Issue upon the Defendant’s Pirst (&c. speci- 
“ fying what, or what Part) Defence.” 

•“ The Defendant joins Issue upon the Plaintiff’s Replication to 
“ the Pirst (&c. specifying what) Defence.” 

10 And such Porm of Joinder of Issue shall be deemed to be a 
Denial of the Substance of the Defence or other subsequent 
Pleading, and an Issue thereon; and in all Cases where the 
Plaintiff’s Pleading is in denial of the Pleading of the Defendant, or 
some P$rt of it, the Plaintiff may add a J oinder of Issue for the 
15 Defendant. 

14 . In all Cases of Writs of Inquiry it shall be lawful for the Writs of 
Court or a Judge to order that they shall be executed before a ^ay be 
Judge sitting at Nisi Prius for the Trial of Causes, either in the executed 
Consolidated Nisi Prius Court or at the After Sittings or Assizes, j e u ^ge. a 

20 as such Court or Judge shall in their or his Discretion direct, 
and for that Purpose to enter a Suggestion upon the Record when- 
ever the Trial is ordered to take place in a County other than that 
in •which the Venue is laid. 

15 . Except as herein-after provided, several Courts on the same Several 
25 Cause of Action, or several Defences, Replications, or subsequent 

Pleadings or Avowries or Cognizances founded on the same Cause of 
Ground of Defence or Answer, shall not be allowed ; and if several or 

Counts on the same Cause of Action, or several Defences, Repli- Defences or 
cations, or subsequent Pleadings or Avowries or Cognizances 
30 founded on the same Ground of Defence or Answer, shall be filed, the same 
the Court or a Judge may, on the Application of the opposite Party, ^ t °™ d)Shal1 
strike out or amend any of such Counts, Defences, or other a n 0 wed; 
Pleadings, on such Terms, as to Costs or otherwise, as such Court or 
Judge may think fit : Provided that on any such Application the but the 
35 Court or Judge may allow such Counts on the same Cause of 

Action, or such Defences, Replications, or subsequent Pleadings or allow such 
Avowries or Cognizances foimded on the same Ground of Defence ° 0 ™^ c ’ eS} or 
or Answer, as may appear to such Court or J udge to be proper for subsequent 
determining the real Question in controversy between the Parties rieadiugs^as 
•10 on its Merits, subject to such Terms, as to Costs or otherwise, as the p r0 p ev . 
Court or Judge may think fit. 

[76.] A 3 16. In 
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16 . In all Applications to the Court or a Judge to strike out or 
amend any Pleading on the Ground that such Pleading is so framed 
as to prejudice, embarrass, or delay the fair Trial of the Action, the 
particular Causes of Objection to such Pleading shall be specified in 
the Notice of Motion, and no other Causes of Objection than those 5 
so specified shall be relied on upon the Motion, or allowed by the 
Court or Judge. 

17 . So much of Section Two hundred and thirty-one of the 
Co mm on Law Procedure Amendment (Ireland) Act, 1853, as 
directs that in certain Cases of Amendment therein mentioned the 10 
Order shall be endorsed on the Abstract shall be repealed ; and in 
lieu thereof it is hereby enacted, That in such Cases the Order shall 
be indorsed on the Record, and the said Section shall be read and 
construed as if the Word “ Record ” was contained therein in place 

of the Word “ Abstract.” 15 



Endorsement 18 . The Person who serves any Writ of Summons and Plaint in 
and PlSTn Ejectment shall on the Day of such Service, or at latest on the Day 
Ejectment, next after, endorse on the Writ the Place and Day of the Month 
and Week of the Service thereof, otherwise the Plaintiff shall not be 
at liberty, in case of no Appearance and Defence, to proceed under 20 
the said Act ; and every Affidavit of Service shall mention the Day 
on which such Endorsement was made. 



Sections 63, 19* The Provisions of Sections Sixty-three, Sixty-four, Sixty-five, 

67 Of Com- Sixt y _six > ancL Sixty-seven of the Common Law Procedure Amend- 
mon Law ment Act (Ireland), 1856, shall not extend or apply to Debts for 25 

Procedure Rent owing or accruing from a Tenant to his Landlord. 

Act, loob 1 
not to extend 
to Debts for 
Rent. 
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SCHEDULES. 



SCHEDULE A. 

Sections and Parts op Sections op the Common Law Pro- 
cedure Amendment Act (Ireland), 1853, to be repealed. 

6 So much of Section 33. as provides that Notice of the issuing of 
the Writ shall he given in the Dublin Gazette and in a local 
Newspaper, and that the Days for filing an Appearance and Defence 
shall rim from the Day of the Publication of such Notice. 

Section 48. 

10 So much of Section 68. as provides that all Pacts stated in any 
Summons and Plaint, and not denied in the Defence, shall he 
deemed to he admitted for the Purpose of the Suit. 

Section 70. 

Section 71. 

15 Section 102. 

So much of Section 107. as provides that it shall be lawful for the 
Defendant, after such Default as therein mentioned, to proceed to 
have the Abstract of the Issues settled. 

So much of Section 108. as provides that if Abstracts are entered 
20 for Trial both by the Plaintiff and the Defendant, the Defendant’s 
Abstract shall be treated as standing next in Order after Plaintiff’s 
Abstract in the List of Causes, and the Trial of the Cause may take 
place accordingly. 

So much of Section 202. as directs that in case a Defence shall 
25 be filed an Abstract of the Issue for Nisi Prius may be made up by 
the Plaintiffs or their Attorney, and that such Abstract shall be 
lodged with the Pleadings Assistant. 



SCHEDULE D. 

Defences op the General Issue. 

In Actions on Contracts. 

30 1. That he never was indebted as alleged. 

(Tliis Defence is applicable to Counts like those numbered 
' 1 to 9, both inclusive, in Schedule C. to the Common Law 
Procedure Amendment Act, 1853.) 

2. That he did not promise as alleged. 

35 (This Defence is applicable to Counts like those numbered 

14 and 15 in the said Schedule.) 

3. That he never executed the alleged Deed. 

In Actions of Tort. 

4. That he is not guilty. 

40 5. That he did not detain the Plaintiff’s [Deeds] as alleged. 
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